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Abstract. This report provides some historical and commercial context for evaluating these questions. After 
describing the types of agreements liner carriers have made with one another, the report discusses the historical 
rationale for providing liner carriers with antitrust immunity and how U.S. law has changed over time. Next, it 
describes Europe’s and Asia’s approach to liner conferences. The report then profiles U.S. overseas container 
trade, describing its importance to the U.S. economy, its underlying economics, and the reasons for the recent 
export container shortage. The report concludes by discussing stakeholder views and issues for Congress. The 
focus of this report is on the commercial aspects of the U.S. liner trade. It does not provide a legal analysis of 
antitrust immunity as it applies to liner carriers. 
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Summary 

Authorization for the Federal Maritime Commission (FMC), the regulatory 
agency with jurisdiction over ocean liner carriers, expires at the end of FY2008, 
pursuant to P.L. 108-293. Although the FMC does not itself grant the antitrust 
exemption that Congress has provided to certain ocean liners in a series of shipping 
acts, the agency’s reauthorization might provide an opportunity for Congress to 
reconsider the current viability of that exemption, which dates back to the early 
1900s. The European Union (EU), for example, recently decided to outlaw collective 
rate- setting among container carriers engaged in EU trade lanes. 

Shipping lines contend such arrangements are still necessary to stabilize rates 
and service in liner shipping. Shippers argue that this exemption is no longer 
necessary and allows container carriers to charge more than they would otherwise. 
U.S. exporters contend that this exemption is a contributing factor in their inability 
to obtain enough containers and vessel space to meet surging demand for their goods. 
After years of large U.S . trade imbalances in which imported containers outnumbered 
exported containers by more than two to one, the decline in the U.S. dollar and rising 
incomes abroad have led to a dramatic rise in demand for U.S. goods. While the 
United States is no longer a provider of ocean container services, it is a large user of 
them. The persistent U.S. merchandise trade deficit manifests itself in the container 
trade. Over three times more containers are imported from Asia than are exported to 
that region, while nearly two times more containers are imported from Europe than 
are exported to Europe. As a result of this imbalance, outbound shipping rates to Asia 
and Europe have been about half as much as inbound rates. While recent market 
changes have started a possible revival of the U.S. outbound trade that has long been 
non-remunerative, the import market still dominates shipowner decisions about 
where to deploy vessel space. The persistent merchandise trade deficit is thus a 
double-edged sword for U.S. exporters. Because of it, they ship at below cost, yet it 
also means that they are dependent on import market conditions for the supply of 
shipping space. 

Inasmuch as a desire for international comity is one factor that has shaped U.S. 
shipping policy, Congress could decide to follow the EU’s lead and repeal antitrust 
immunity, or it could take a “wait-and-see” approach to observe any positive or 
negative effects that the repeal may have on European trade. Repealing antitrust 
immunity may lead to lower freight rates but also greater price volatility and some 
amount of turmoil in the liner market. The historical development of U.S. shipping 
law has reflected a balance between maintaining a viable U.S. -owned liner fleet for 
national security purposes and consideration of the interests of U.S. importers and 
exporters for reliable shipping at competitive rates. Now that the U.S. liner fleet in 
foreign commerce has almost disappeared, policymakers may wish to reevaluate that 
balance. The focus of this report is on the commercial aspects of the U.S. liner trade. 
It does not provide a legal analysis of antitrust immunity as it applies to liner carriers. 
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Introduction 

Unlike most other industries, which are, generally, fully subject to U.S . antitrust 
laws, 1 ocean container lines (“liner” carriers) have limited exemption from these laws 
and are, therefore, permitted to discuss and set freight rates among themselves. This 
exemption dates back to the early 1900s, beginning with the Shipping Act of 19 16, 2 
and has been continued through the present in the 1961 amendments to that act, 3 the 
Shipping Act of 1984, 4 and the Ocean Shipping Reform Act of 1998 (OSRA). 5 
Permission to engage in joint pricing activity was thought necessary to stabili z e rates 
and service in liner shipping. Liner carriers argue that this immunity is still needed 
due to chronic overcapacity in liner services caused by government programs to 
promote national-flag fleets and domestic shipbuilding. 

Shippers, the businesses that own the cargo and hire the ocean carriers to 
transport it, argue that this exemption is no longer necessary and allows container 
carriers to charge more than they would otherwise. U.S. exporters in particular 
contend that this exemption is a contributing factor in their inability to obtain enough 
containers and vessel space to meet surging demand for their goods. After years of 
large U.S. trade imbalances in which imported containers outnumbered exported 
containers by more than two to one, the decline in the U.S. dollar and rising incomes 
abroad have led to a dramatic rise in demand for U.S. -produced goods. For instance, 
in the first five months of 2008, containerized grain exports to Asia were 64% higher 
than for the same period last year. 6 Yet U.S. agricultural exporters estimate that the 



1 These laws include the Sherman Act (15 U.S.C. §§ 1-7), the Clayton Act (15 U.S.C. §§ 12- 
27), and the Federal Trade Commission Act (15 U.S.C. §§ 41 et seq.). See CRS Report 
RL31026, General Overview of United States Antitrust Law, by Janice E. Rubin. 

2 Public No. 260 (64 th Congress), 39 Stat. 728, 46 U.S.C. App. §§ 801 et seq. 

3 P.L. 87-346. 

4 P.L. 98-237, 98 Stat. 67. 

5 P.L. 105-258, 112 Stat. 1902. 

6 U.S. Department of Agriculture, Grain Transportation Report, August 7, 2008, p. 3. 




